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DISCLOSURE STATEMENT

This advice constitutes return information subject to I.R.C.
§ 6103. This advice contains confidential information subject to
attorney-client and deliberative process privileges and is
prepared in contemplation of litigation, subject to the attorney
work product privilege. Accordingly, the Examination or Appeals
recipient of this document may provide it only to those persons
whose official tax administration duties with respect to this
case regqguire such disclcosure. In no event may this document be
provided to Examination, Appeals, or cther persons beyond those
specifically indicated in this statement. This advice may not be
disclosed tc taxpayers or their representatives.

This advice is not binding on Examination or Appeals and is
not a final case determination. Such advice is advisory and does
not resclve Service position on an issue or provide the basis for
closing a case. The determination of the Service in the case 1is
to be made through the exercise of the independent judgment of
the office with jurisdiction over the case.

ISSUES

You asked for cur advice about the consents (the Consents)
to extend the time tc assess the tax due for the -and
tax years from the (the | - +hich were subsidiaries
of for:

(1) The | income tax liability under Chapter 1 of
the Internal Revenue Code;

- {(2) Their liability feor withholding of income tax on
nonresident aliens and foreign corporations under Chapter 3; and
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{3; Their liekility for employment tax.

In particular, you asked whether_could sign the
Consents and what should be in the riders attached to the

Forms B872 and SS5-10.

CONCLUSIONS

{1) With respect to the _ income tax liability under
Chapter 1 cof the Code, sheould sign the Consent as
the sole agent for the affiliated group. The Consent may be
signed by any duly authorized officer of

(2) with respect to the (I liability for the
withholding of tax on nonresident aliens and foreign corporations

under Chapter 3, may sign one Consent on behalf of
all of the sc long as the signatory is authorized to sign

the Consent for each corporation.

{3)

With respect to the _ employment tax liabkility,
may sign one Consent on behalf of all of the

so long as the signatory is authorized to sign the
Consent for each corporation.

FACTS

T ¢ its subsidiaries, inciuding the

filed consolidated income tax returns, Forms 1120, for Hd
Bl hey also filed withholding tax returns, Forms 1042
emploviment tax returns, Forms 940 and 941, for and
(You requested that we not address the tax year.)

or [ N
_ are currently subsidiaries of
, which is net under audit. Vice-President Tax

signed other Consents on behalf of || IGNB
its subsidiaries.

and

spun off the The

and
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DISCUSSION

(1) wWith respect to the | income tax liabilityv under
Chapter l,_ should sign the Consent as the scle

agent for the affiliated group. The Consent may be signed by any
duly authorized officer or NN

With respect to the I income tax liability under
Chapter 1 fo”, the Censent should be prepared in
the name of and its subsidiaries. h
should sign the Consent as the sole agent for the ||} R
"ITlhe common parent in its name will give waivers . . ., and any
waiver . . . so given . . . shall be considered as having also
been given . . . by each such subsidiary." Treas. Reg.
§ 1.1502-77{a). This provision "shall apply . . . whether or not
one or mcre subsidiaries . . . have ceased to be members of the
group at any time." Id, The Ccnsent given by _ "in
respect tc the tax for a consclidated return year shall be
applicable~- (1) To each corporation which was a member of the

group during any part of such taxable year." Treas. Redg.
§ 1.1502~77(c).

The Consent may be signed by any duly authorized cfficer of
N . rresident, vice-president, treasurer,
assistant treasurer, chief acccunting officer, or any cother duly
authorized officer. The Regulations do not specify who may sign
a Consent. However, dccuments generally should be signed
according to the forms or Regulations prescribed by the
Secretary. I.R.C. § 606&l(a). Therefcre, the Service applies the
rules for returns, which may be signed by the corporation's
president, vice-president, treasurer, assistant treasurer, chief
accounting officer, or any other duly authcrized officer. I.R.C.
§ 6062; Rev. Rul. 83-41, 1983-1 C.B. 349, clarified and
amplified, Rev. Rul. 84-165, 1984-2 C.B. 305.

(2) with respect to the | M 1iabilitv for the
withholding of tax on nonresident aliens and foreign corporations
under Chapter 3, mavy_sign one Consent on behalf of
all of the I =c_lcng as the signatorv is authorized to sign
the Consent for each corporation.

P - not sicn a Consent for the NN

Chapter 3 tax liability as an agent under section 1.1502-77 of
the Regulatiocns. This Regulation concerns only Chapter 1 tax
liability. TI.R.C. §§% 1501, 1502,
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But, if it would be more convenient for the ||l tc have
a single Consent for all of their Chapter 3 tax iiability, [
i may still sign a single Consent on their behalf. {(Because
B  : ot under audit, it may be reluctant to sign a
Consent on behalf of the _if that Consent would alsc
extend the time to assess the tax due on its own liability.)

However, _ must be authorized te sign the
consent on behalf of each of the Il There are two
alternative bases for this authority. As discussed in section 1
of this Aralysis, | I cv1c ce authorized to sign on
behalf of a [l i the signatory of the Consent was the

's president, vice-president, treasurer, assistant
treasurer, chief accounting officer, or any other duly authorized
officer. In the alternatHuld be authorized
to sign on behalf of the if the specifically
authorized the signatory by power of attorney to sign the
Consent. Amesburv Apartments, Itd. v. Cemmissioner, 85 T.C. 227,
242 (1990) (an accountant was authorized to sign the Form 872-P

under the power of attorney signed by the partnership's general
partner).

Revenue Procedure 72-38 prescribes the form. The Consent
and the Rider should identify the and contain an express

agreement that the signatory is signing the Consent on behalf
P - --cr o: thc

1. The name of the parent corporation and the number
of subsidiary corporations named on an attached rider shall
be inserted in the space provided for the name of the
taxpayer on the Form 872, 872-B, or 55-10. The rider
attached to the form will contain a supplemental agreement
and will clearly identify the parent and the specific
subsidiaries by showing the name, address, identification
number, and the particular taxable year or pericds, and in
case of the rider attached to the Form 872-B or 55-10, the
applicable excise or employment tax, of each subsidiary with
respect to which the form is applicable. See Exhibits A, B,
and C for the format of the riders [to the Form 872 or
Form S8-10].
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2. Both the consent and the rider shall be executed on
benalf of the parent corpcration and all the subsidiaries
named in the rider by a duly authorized officer of the
parent corporation who (1) 1s also a duly authorized officer
of each of the subsidiaries, or (2) has been specifically
authorized to execute a consent by powers of attorney.
executed by each of the subsidiaries. The consent must
specifically show that the person signing for the parent and
subsidiaries is signing in the capacity of an authorized
officer of the parent corporation and as authorized officer
or attorney-in-fact for each and all of the listed
subsidiaries.

Rev. Proc. 72-38, 1972-2 C.B. B13, clarified, Rev. Proc. B2-6,
1982-1 C.B. 409; I.R.M. § 4541.3. We have attached a copy of
Revenue Procedure 72-38 and its exhibits. The exhibits help to
explain the contents of the rider attached to the Form 872.

We also recommend that the "tax" be identified as the
"Withholding of Tax on Nonresident Aliens and Foreign
Corporaticons under Chapter 3 of the Internal Revenue Code as
reported on Form 1042."

In sum, if | is nc longer a duly authorized
cfficer of the | czch I should give him its power of
attorney, specifically authorizing him to sign the Consent.

(3) With respect to the | erclovment tax liability,
may sign one Consent on behalf of all of the

B - oo as the signatory is authorized to sign the
Consent for each corppration,

Assuming that it would be more convenient for the || <o
have a single Consent for all of their employment tax liability,
ﬁ may sign the Consent on their behalf. 2As discussed
in section 2 of this Analysis, the rider to the Form S$5-10 should

identify the |JJJJJl 2nd contain an express agreement that the
signatory is signing the Consent on behalf | IIIIINNNGGEN :-: -2ch
of the I sinilarly, each |l should give

its power of attorney, specifically authorizing him to sign the
Consent.




CC:WR:LAD:LA:TL-N-5012-99 page 6

Please call me at 213-894-3027, ext. 155, if you have any
gquestions.

JAMES A. NELSON
District Counsel

By:

KATHERINE H. ANKENY
Attorney

Attachment




